KBAITTMOUUUPYOLWLUE NPU3HAKWU NTNYHDBIX
HEUMYLW ECTBEHHbIX NMPAB U UX TPAXKOAHCKO-NMPABOBOE
3HAYEHUE

T.B. TpogpmmoBa

B Hactoslwee Bpems B npeamet rpa-
XJAaHCKOro npasa B cooteBeTcTBum co cT. 2 K
P® BkntoyeHbl gBa Buaa rpaxAaHCKMX npaso-
OTHOLWEHWN — UMYLLECTBEHHbIE U NNYHbIE HENMY-
wecTBeHHble. [TprnopnTeTHBIMM B NpeaMeTe rpa-
X AaHCKO-MPaBOBOro PerynanmpoBaHns Tpaavuu-
OHHO SIBNSIIOTCS UMYLLECTBEHHbIE NPaBOOTHOLE-
HMS. YTO KacaeTcs HEMMYLWECTBEHHbIX NPaBoOT-
HOWEeHWIA, TO NX pPerynnposaHne Hopmamu rpa-
XJaHcKoro rnpaea siBnsieTcs B Gonbluoi ctene-
HW HeonpeneneHHbIM. B poccuiickon npaeosoi
CUCTEME HeT 3aKoHOOaTeNbHOro 3akpenieHus
MOHSATUA «/IMYHOE HEWMYLLECTBEHHOE NPaBo»,
He MOWMEHOBAHbI WX MPWU3HAKW, OCHOBAHWUA U
0CcoBeHHOCTU nopsigka nNpuobpeTeHnst n ocylle-
CTBNEHUS U Mp.

Takas nosnumsa 3akoHogaTens NnPMBOAMT K
OTCYTCTBMIO €OMHOro noaxoa K NoHATUIo, Npu-
3HakaM ¥ BMAaM HeuMyLeCcTBeHHbIX npae. Bme-
CTe C TeM paspelleHne yKasaHHbIX BOMPOCOB
KparHe BaXHO He TONbKO C HayyHOW, HO U C
NpakTMYyeckon TOYKM 3peHust. 3akoHodartenb B
cT. 151 TK P® npepocrtaBnseT HEMMyLWeCTBEH-
HbIM MpaBaM creunanbHbli cnocob 3awuTbl —
KOMMeHcauuio MopanbHoro Bpepa. Heonpepe-
NIEHHOCTb MPABOBOr0 PErynMpoBaHns HenmyLle-
CTBEHHbIX NMPaB 4acTo MPUBOAUT K TAKUM cuTya-
uMsiM B cynebHoi npakTuke, Korga cydbl oTKa-
3blBAlOT B KOMMEHcauuu MopanbHoro Bpefda
TOMbKO MO TOW MPUYUHE, YTO HapyWweHHoe npa-
BO He MOXeT OblTb OTHECEHO K KaTeropuu
HENMYLLECTBEHHbIX.

OuyeBnaHO, YTO yKasaHHOe MpoTuBOpeYne
ABNSIETCA CNEeACTBMEM HeomnpeneneHHOCTU nnu
HeJOCTaTOYHOCTU 3aKOHO4aTENbHOro perynu-
pOBaHMS NMYHbIX HEUMYWECTBEHHbIX MPaBOOT-
HOWeHW. He paspelaroT ero u opraHbl ogomum-
anbHOro TONKOBaHUS HOPM rpax.AaHcKoro npa-
Ba: HM BepxoBHbii cyn PD, HU Boicwuii apbut-
paxHbii cyn P® He npennaralot Metoank oOT-
rPaHNYEHNS NMYLWECTBEHHBIX U HEUMYLWECTBEH-
HbIX Mpas, OCTaBNSAS PELWEeHUe 3TOro CROXHOro
BOMpPOCA Ha YCMOTPEHWe CyAbu Npu paspele-
HMM KOHKPETHOro crnopa.
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NInyHble HeuMylwecTBeHHbIe npasa, Kak W’
WHble, obnafjalT PsSLOM MPU3HAKOB, COBOKYM-
HOCTb KOTOPbIX OaeT MONHOe NnpencTaBneHvne
06 1x npaBoBoOii cywHocTn. Cpeaun HMX HasblBa-
I0TCS HanNpaBfIEHHOCTb Ha BbISIBNIEHNE U pPa3BU-
TUe VHAMBUAYANbHOCTY NIMYHOCTH, aBCONMOTHBINA
xapakTep, U3MEHYMBOCTb U MHOrue gpyrue. y-
MaeTCs, NpaBoBas LEHHOCTb BblOENseMbIX pas-
NINYHLIMA aBTOpPaMM NPU3HAKOB HENMYLWECTBEH-
HbIX MpaB HeonMHakoBa, Oonbllee NpPaBOBOE
3HauYeHVe MMeloT Tak HasblBaeMble KBannuum-
pylowmne MNpU3HakyM fNYHBIX HEWUMYLWECTBEHHbIX
npas — NpuM3Haku, No3BonsioWwmMe oTrpaHNynTb
MX OT NpaB MMYLECTBEHHbIX 1 Npeaonpenensto-
Wwue npaBoBYID CNEUNMUKY NMYHBIX HemMmylle-
CTBEHHbIX Npas. BbisBneHne Taknx NnpusHakos B
CyOBEKTVBHOM MpaBe MO3BO/UT C YBEPEHHO-
CTbIO OTHECTU UX K KaTeropum HEeuMmylecTBeH-
HbIX W, KaKk cCneacTtene, apryMeHTUpoBaHo npwu-
MEHWUTb NPW UX 3awWmnTe KOMMNEHcaumo Mopanb-
HOro Bpepa.

OCHOBHbIe, C TOYKM 3pEeHUs 3aKoHoAaTens,
MPW3HAKN HEMMYLLECTBEHHbIX MPaB NOVMEHOBA-
Hbl B cT. 150 K P® — oTcyTcTBUE MaTepuanb-
HOro coaepXaHns n TecHas CBs3b C IMYHOCTbIO
npaesoobnanatens. BOMbWUHCTBO YYeHbIX, 3a-
HMMaIOWMXCAa WCCNefoBaHNEM HEVMYLECTBEH-
HbIX Npas, Bcnep 3a K P® BbigensioT ykasan-
Hble NPU3Haky Kak OCHoBHble [1, ¢. 12-13; 2, c.
102; 3, c. 48 n op.].

BMecTe ¢ Tem no-npexHemy AmckyTtupye-
MbIM OCTaeTCsl BOMPOC O COOepXaHWW HasBaH-
HblX NPW3HaKoB, rnaBHOM MPUYNHOWN ONCKYCCUU
ABNSIETCA OTCYTCTBME 3aKOHOAaTeIbHOro onpe-
IeneHus colepXaHus yKasaHHbIX MPU3HakoB
HEMMyLeCTBEHHbIX Npas. BonbwWHCTBO aBTo-
posB [1-3] oTMeyaeT, 4TO MpU3HaK Hematepu-
anbHOCTW 03Ha4YaeT HEBO3MOXHOCTb onpeaene-
HUS 0OBEKTOB HEMMYILECTBEHHbLIX MpaB B Ae-
HEXHbBIX U KaKUX-NMB0 MHBbIX efuHuuax, npu-
MEHSEMbBIX MPX ONPenEeNneHnn LIEHHOCTEN uMy-
wecTBeHHOro xapaktepa. OmHako cornacHbl C
3TWM Janeko He BCe y4YeHble: OOHW MO MpUYMHe
BO3MOXHOCTU [EHEXHOW KOMNeHcauum Mo-
panbHoro spega [4, c. 123-127], opyrne — no
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NpUYMHE OYEBUIHbLIX MOCNEACTBUIA SKOHOMUYE-
CKOro xapaktepa Mpu HapyweHun Heumylie-
CTBEHHbIX Npas [5, ¢. 301].

Hanbonee nprvemnemoii B 3TOM OTHOWEHWN
ABNSETCA MNO3MUMS TEX YYEHbIX, KOTOpble, He
ocrnapvBas cam akT obnagaHusi HevMmylle-
CTBEHHbIMM MNpPaBaMy YKasaHHbIM MPU3HAKOM,
rOBOPSAT O TOM, YTO HE BCE 0O BEKThI HA3BAHHbIX
npae obnagjalT MM B paBHOW Mepe [6, c. 21].
Tak, B OTHOWEHUN AEeNoBOi penytaumm 06 oT-
CYTCTBUM WUMYLIECTBEHHOrO XapakTepa MOXHO
roBOPWTb MWL YCNOBHO, B N. 1 cT. 1042 TK P®,
onpenenswowein coctaB BKMAAOB, BHOCMMbIX
yyaCTHMKaMn [orosopa MnpocToro ToBapwmule-
CTBa, BKNIaAOM TOBapuLia Npu3HaeTCs B TOM Yu1C-
ne n genosag penytaumns. B n. 2 ct. 1042 'K P®
npenycmatpuaeTcs obs3aTenbHas OeHeXHas
OoueHka BKnapa, a, cneposaTenbHO, U AOeNoBOW
penyTaumm rno cornaweHnio Mexay ToBapuLamm.

MNpu3Hak  HEeOTUyXOaeMoCTM  HeumyLlie-
CTBEHHbIX MpaB BCerja oTMevyancs B opuanye-
CKO nuTepaType Kak Wux cneuuguka (cm.,
Hanpumep [7, c. 202; 8, c. 38; 9, c. 11]). HecmoTps
Ha KaXyLylocs npocToTy MOHMMaHWs yKasaHHO-
ro Npu3Haka, B OTHOLWEHUM ero conepXxaTefb-
HOM 4acTW BbICKa3blBAIOTCA Pa3nMUHbIe TOYKM
3penus [1, c. 13; 10; 11]. B cooTeeTCTBUM CO CT.
150 'K P® nunyHble HeunMywecTBEHHbIE npasa
ABNSAIOTCS HEOTUYXAAEMbIMU M HenepenaBaeMmbl-
MV OPYrM NMLAM MHBIM ClocoBoM, KpoMe cryya-
€B, NPeLyCMOTPEHHbIX 3aKOHOM, korga B ycTa-
HOBNEHHOM UM NOpSAKEe HEUMYLWECTBEHHbIE npa-
Ba, NMpWHagnexasle yMmeplemy, MoryT ocylie-
CTBNATBCA M 3aWMLATLCA OPYrMMK nvuamu, B
TOM yMCne HacneHMKamy npasoobnanarens.

OpHako pencTeylowee 3aKkoHOOaTeNbCTBO
npenycMatpmBaeT BO3MOXHOCTb OTYYXJIAEHUS
(vHOM nepepaun OpyruMm auMUuaMm) Heumylle-
CTBEHHbIX MPaB He TONMbKO B ClyYyae CMepTu
npasoobnapatens. Tak, c1. 19 'K Pd, Cemeli-
HbIM KofnekcoM P® n 3akoHom «O6 akTax rpa-
X/AAHCKOr0 COCTOSIHUSI» MNpedyCMOTpeHa BO3-
MO>XXHOCTb NMepeMeHbl UMeHW, Nepenayn ero ae-
TAM 1 MHBIM NnuaMm. JInyHas n cemeinHas TaiHa,
Kak u nobas uHas uHgopMaums, MOXeT BbiTb
nepefaHa Apyrum nuuam rno Bone npasoobna-
jarens, a Horga v noMMMO Hee nuuamm, KoTo-
pbiM OOCTYN K Takow wmHdopmauun okasancs
OTKPbITbIM B CBS3W C UCMONIHEHNEM OMNpPELENeH-
HbIX MpPOdOeccuoHanbHbiX 06s3aHHOCTEl (Bpa-
4OM, a[BOKATOM, HOTapuycoMm v np.).

Takum obpasom, Hambonee BepHOW Bbina
66l cpopmynuposka n. 1 c1. 150 'K P®, npeny-
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cMaTpuBaiolas B Ka4ecTBe UCK/YeHWs M3 06-
wero npaeuna nobbie cnyyam nepenaym Hemmy-
WEeCTBEHHOro npasa, NpPenyCMOTPEHHbIE 3aKo-
HOM.

Ecnu ykasaHHble Bbllle NpuU3Hakyn HemaTte-
pranbHbix 6nar 0TMeYalTCs NpPakTUYeckn Bee-
MW aBTOpamuy, 3aHUMAIOLMMNCS NCCNE0BAHNEM
[aHHOro npegMeTa, TO B OTHOWEHUU WUHBbIX WX
NMPW3HaKoB eauMHCTBa MHeHwid HeT. OgHon u3
OTNNYNTENBHBLIX YEPT NIMYHBbIX HEMMYLLECTBEH-
HbIX NPaB ABNSETCS 0COOEHHOCTb OCHOBAHUIA UX
BO3HMKHOBeHMs. Tak, 3.B. Pomoeckas oTmeuva-
€T, YTO «...ANs BO3HWKHOBEHWUS 3TUX MpaB HW-
Kakux MONIOXMWTENbHbIX OEACTBUA CO CTOPOHBI
yrpaBoOMOYeHHOrO He Tpebyetcs» [12, c¢. 9]
LlelicTBNTENbHO, YKa3aHHble rpaxaaHckue npa-
Ba B OONMbWWHCTBE CNyYyaeB BO3HUKAWOT B pe-
3ynbTate O0OCTOATENbCTB, HE 3aBUCHWMUX OT
BONIN YenoBeka (CobbITUIA), rNaBHbIM U3 KOTOPbIX
(Ha aTo ykasbiBaeT 1 n. 1 c1. 150 K P®) a8-
naeTcs PakT POXOeHUs 4YenoBeka unm akt
co3[aHus, ecnu peyb uaeT o npasoobnanarene
topuamnyeckom nuue. Bmecte ¢ Tem cTouT corna-
CUTbCS, 4YTO M Yy YKa3aHHOro npuaHaka ecTb uc-
KnoyeHust (cM. 06 atom nogpobHee [13, c. 29—
30]).

NnyHble HemMmylecTBEHHbIE Npaea UMET
cTporo nuyHbii xapakTtep. J1.0. Kpacasuukosa
cunTaeT, YTO yKasaHHbI Npu3Hak NposiBNsaeTcs
B TOM, 4TO «Camo CYLLeCTBOBaHME 3TUX NpaB He-
BO3MOXXHO BHE CBSI3U C OMNPeLENEHHbIM NNLIOM>»
[3, c. 12]. NymaeTca, 4TO CTPOro NMNYHbIA Xapak-
Tep HeuMyLWeCTBEHHbIX MpaB CKopee nposB-
NSeTCs B HEBO3MOXHOCTW OCYLECTBNEHUS WX
LpyruMmn  nuuamm, Kpome npasoobnanatens.
TpyaHo npencTaBuTb, 4TOObl KTO-nNMOO WHOM
MOT OCYILECTBUTb MPaBO Ha XW3Hb, 340POBbLE,
HENPUKOCHOBEHHOCTb YAaCTHOMN XWU3HU U T.4. (He
nyTatb C MPaBOM Ha 3awWmuTy, KOTOPOE MOXeT
OCYWECTBNATbCS U WHbIMM Anuamm). Y 3T0ro
npu3Haka eCcTb WCKJIIOYEHNs, B YaCTHOCTM
HeVMMyLecTBeHHble npasa  [OeTer  ocylue-
CTBNAIOTCS MX 3aKOHHBIMW NPELACTABUTENSAMN.

Ewe onHoW mHOouBmaoyanusvpyowen uep-
TOW NNYHBIX HEVMMYILECTBEHHbIX MpaB SBNSETCS
HEBO3MOXHOCTb WX MOJSIHOrO BOCCTAHOB/IEHNS B
cnyyae HapyweHus. OgHako cnegyet OTMETUTD,
4TO MHOrve aeTopsbl [12, c. 16—18; 14, c. 53; 15,
c. 125; 16, c. 157—158; 17, c. 86] npusHaloT BO3-
MO>XXHOCTb BOCCT@HOB/IEHUS HAPYLEHHOro nNy-
HOro HEeMMYyLECTBEHHOrO Npasa.

Cnepyowmnini  NnpusHak HEWUMYLLECTBEHHbIX
npaB KacaeTCs MpPaBOBON XapakKTEePUCTUKM UX
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KBAJTM® VLINPYIOWME NMPUN3HAKW NNYHBIX HEMMY WLECTBEHHbLIX NMPAB N X
MPAXOAHCKO-NPABOBOE 3HAYEHUE

npasoobnanatenei — B 6ONbWNHCTBE CMyYaes K
TakoBbIM OTHOCATCS puandeckune nuua. Cyuwe-
CTBYIOT HEVMYWECTBEHHbIE MpaBa U y WHbIX
CyObEeKTOB TrpaxAaHCKoro npaBa, OAHAKO WX
nepeyeHb BeCbMa OrpaHvyeH. Tak, K Heumylle-
CTBEHHBIM MpaBaMm OPUANYECKMX UL, CTOUT OT-
HeCTV MpaBa Ha HEenpUKOCHOBEHHOCTb AEN0BOiA
penyTaumu, Ha HarMeHOBaHNe HEKOMMEPYECKO
opraHvsauuy 1 nub HEMHOTrME WHble. YTo Ka-
caeTcs nybnnyHbix cybbekToB, To UXx obnagna-
HUE HeuMyLLeCTBEHHbIMU NpaBamn ewe 6onee
OrpaHnyeHo.

NS NNYHbIX HEUMYLECTBEHHbIX MNpaB Xa-
pakTEepHO TakXe TO, YTO BPE., MPUYMHEHHbI
NX HaAPYLWEHUEM, HE MOALAETCH TOYHOW OEHEX-
HOVi OLleHKe, B CBSI3M C YeM NpU HapyWweHnn yka-
3aHHbIX NMpaB, Kak MpaBuno, He MOTyT NpeabsiB-
nATbCcs TPEBOBaHMS O BO3MELLEHUN MaTepmanb-
HOro BpeAa. TPadUUMOHHbLIM MCKMIOYEHNEM U3
aTOro obwero npusHaka SIBASIOTCS npaBa Ha
HEMPWKOCHOBEHHOCTb XW3HU W 300p0Bbs. [o-
CKONbKY (ouanyeckoe Gnarononyyve Yenoeeka
SBNSIETCS 3an0roM ero oMHaHcoBoro 6naroco-
CTOSIHUS, TO HapyleHWe yKasaHHbIX MpaB npu-
BOIMT K yObITKaM, paccyMTbiBaeMbiM B COOTBET-
CTBUW C MPaBMnamu, yCTAHOBNEHHbIMU OENCTBY-
IOWMM 3aKOHOOATE/IbCTBOM, B YACTHOCTU . 59
K Pd.

Takum 06pasom, GONbLIMHCTBO HeuMylie-
CTBEHHbIX MpaB obnajaeTt psooOM MPU3HAKOB,
NO3BONSIOWMX X OTrPaHNYNTL OT Npae MMyLle-
CTBEHHOro XapakTepa, Cpean KOTopbIX:

— MPUHALNEXHOCTb, Kak Mpaswnno, uau-
YeckMM Muam B cuy onpeneneHHbIX lopuanye-
CKMX haKTOB (CODbITUIA);

— HEBO3MOXHOCTb TOYHOM [JEHEeXHOMN
oueHkn obbekTa npasa, a Takxe Bpena, npu-
YMHEHHOTO Ero HapyLWeHUEM;

— HEBO3MOXHOCTb OTHYXAEHWUA UNU UHOW
nepeaayn HeUMyLLecTBEHHbIX NPaB, a TakXe Ux
OCYILECTBIEHUS NHBIMU NALAMK, 33 UCK/TYEHU-
eM npaeoobnapartens;

— HEeBO3MOXXHOCTb MOJ/IHOrO BOCCTaHOBIE-
HWSI MpaBa B CNyyae ero HapyLweHus.

NMoboe rpaxpaHckoe npaeo, obnagawolee
yKasaHHbIMU Npu3HaKamu 1M 60/bIWMHCTBOM 13
HUX, MOXET BblTb KBANMEULIMPOBAHO Kak MpaBo
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HEMMYLECTBEHHOE U, KaK CNeAcTBMe, 3alMLEHO
crneumanbHbiMi  crnocobamMu  3amUTbl  HEUMyLLe-
CTBEHHbIX MPaB, NPeayCMOTPEHHbIMA LEACTBYHO-
WMM rpaxAaHCKUM 3aKOHO4ATeIbCTBOM.
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